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of the sale. It may be that some members may have thought that 
a connection of the Sunbury and Erie with the Allegheny Valley 
Road, would be a valuable one, and would increase the security of 
the debt to the State ; and that the North Branch Canal would be 
the best managed for the public good by being owned by the people 
of the neighborhood. But we are not called upon to ascertain or 
account for legislative motives, for we could not sit in judgment 
upon them, even if we knew them. A law that the Legislature 
may make, we must obey, whatever may have been their motives, 
even though it be a very unwise one. 

The provision, under which the company contracts to pay the 
State three-fourths of the profits of a re-sale of the canals, does not 
make the State a joint owner with the company of the canals. She 
reserves no title in them, in any sense, that could have been meant 
by the constitution. It is a sale out and out, but with a contract 
to increase the price in a certain event. The company's share of 
the profits of re-sale may be unreasonable, but of this the Legis- 
lature, alone, could judge in making its proposal of sale. 

We are, therefore, of opinion that no valid, legal, or consti- 
tutional objection has been suggested against the title granted 
under the act of assembly, and that none of those which have been 
made can be maintained either by State creditors, or tax payers, 
or the Canal Commissioners ; and at the next Nisi Prius we shall 
direct a decree in favor of the plaintiff, according to the prayer of 
the bill. We declare our opinion now in advance, in order that 
the parties may have the more time to consider the subject pre- 
paratory to a re-argument on appeal to the court in banc, if they 
shall think an appeal advisable. 



In the District Court for the City of Philadelphia. 

AONEW VS. THE INSURANCE COMPANY. 

A loss which arises from the efforts made to prevent goods from being destroyed 
by fire, must be borne by the assurer, and not by the insured, whether the par- 
ticular injury in question be produced by water used to extinguish the flames, or 
results from dangers, such as theft, to which the property is exposed in an 
attempt to remove it to a place of safety. 
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The opinion of the court upon the motion for a new trial, was 
delivered by 

Hare, J. — The defendants contend that even if the verdict is in 
other respects correct, there was still manifest error in instructing 
the jury, that if it became and was necessary to remove the goods 
from the building in order to prevent their destruction by fire, and 
if in the course of such removal they were lost or destroyed, although 
by theft, the insurers would be answerable for a sacrifice made for 
their benefit, and bound to make good the injury occasioned by it 
to the insured. The policy is said to be against fire and not against 
theft, even when resulting from or occasioned by fire, and the maxim, 
causa proxima non remota speetatur is cited as an unanswerable 
argument in favor of the insurers. This argument would possess 
more force, and might perhaps be unanswerable, if the maxim thus 
relied on, which is perhaps always true as against the insurers, were 
equally conclusive in their favor. It is always true as against the 
insurers, because those who stipulate or undertake to indemnify 
against a thing are answerable for it ; whether it be a cause or a 
consequence, or be both consequence and cause ; but it is not neces- 
sarily conclusive in their favor, because those who undertake to 
indemnify against a thing also make themselves answerable for its 
natural and legitimate consequences. Thus it is well settled that 
under an insurance against the perils of the seas, the insurers must 
respond for every loss, which those perils occasion, even when it has 
its remote but efficient cause in the negligence of the insured, which 
as a proximate cause is not covered by the policy of insurance. 
Here the maxim proxima non remota has its full operation, and the 
immediate cause is alone regarded to the exclusion of the more remote. 
When, however, tobacco insured against the perils of the seas was 
injured in flavor by the decomposition of hides, which had been 
occasioned in its turn by the access of a quantity of sea water during 
a storm, judgment was given against the insurers, because the ulti- 
mate cause was sea damage, and being answerable for it, they were 
necessarily answerable for its consequences. Montoya vs. The 
London Assurance Company, 6 Exchequer, 451. "I think," said 
Pollock. C. B., in delivering his opinion in this case, " that it may 
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be laid down as a general rule, that when mischief arises from the 
perils of the seas, and the natural and almost inevitable consequence 
of that mischief is to create further mischievous results, the under- 
writers in such cases are responsible for the further mischief so occa- 
sioned." Indeed the defendants themselves admit their liability for 
that portion of the goods which were damaged by water in the effort 
made to save them from being destroyed by fire ; thus tacitly con- 
ceding that we may look beyond the immediate cause, when it is a 
necessary consequence of the more remote, and that the necessity, 
which ties them together, and makes both virtually one, need not 
lie in material or physical causation, but may equally well be found 
in the laws of the mind, and the discharge of a moral obligation. 
Few things are farther apart than fire and water, and an injury 
produced by the affusion of the one, cannot be viewed as the neces- 
sary consequence of the existence of the other, unless we look beyond 
material causes to those which sway the mind. The inference would 
therefore seem direct and irresistible, that if an insurance solely 
against fire, covers a loss by water, when it is a result or. consequence 
of fire, it may also extend to other consequences, which have the 
same origin. In the present instance the jury must be taken to 
have found, and the evidence in the case shows, that the loss of that 
portion of the goods, which were stolen during their removal from 
the store, was as much occasioned by the fire as that of the residue, 
which were suffered to remain, and which were destroyed not by the 
fire, but by the water thrown on for the purpose of extinguishing 
the fire ; and it would seem to follow that the liability, which is con- 
ceded to exist for the latter, must also extend to and embrace the 
former. 

The argument for the plaintiff, however, does not stop here, but 
rests on another and broader basis which stretches farther and has 
a more extensive operation, than most other principles known to the 
science of jurisprudence. I speak of the rule that a sacrifice made 
by one man for the benefit of another, and in pursuance of a legal 
duty or obligation, must be made good by the party for whom it is 
incurred. The extent and importance of this principle may be esti- 
mated by a reference to Story's Equity jurisprudence, vol. 1st, sec- 
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tion 469, 470 ; where it is shown to pervade the whole circle of 
human relations, and to be applied with great liberality both by law 
and equity, whenever the circumstances are such as to call it into 
operation. A great number of instances are cited by the learned 
commentator as exemplifications of the general rule, and among 
them, that of general average, which is said to have its foundation 
in common with the rest, in the sentiment of natural justice, rather 
than in contract, and to form part of the jurisdiction of equity, 
although originating in the first instance in the exigencies of marine 
navigation, and forming one of the doctrines of the maritime law. 
Unless some valid distinction can be taken between fire and marine 
insurance, the same rule must prevail in both, and entitle the insured 
to an indemnity for sacrifices made for the preservation of the 
property at risk, whether the disaster occur in the streets of a town, 
or on that broader highway, which is the path of intercommunication 
between nations. 

In Wells vs. The Boston Insurance Company, 6 Pick. 132, the 
insurers were held answerable for the loss of a number of blankets, 
which had been voluntarily exposed to destruction, for the purpose 
of preventing the fire from spreading to the property insured, 
although the blankets themselves were not covered by the insurance, 
thus showing that the equitable principle, which lies at the founda- 
tion of the doctrine of general average, embraces both sea and land 
in its operation, and is equally applicable to fire and marine insur- 
ance. The court said that the loss did not fall within the contract, 
but that the defendants were not the less liable, so far as the sacri- 
fice from which it resulted was incurred for their benefit. And we 
shall not be wrong in looking to the general perception which men 
have of this principle, for the concurrence of all parties in the posi- 
tion, that the insured ought not to be placed in a worse position by 
performing his duty and putting out a fire, than he would have been 
by suffering it to burn on unchecked, and that the insurers should 
consequently be answerable for the damage done by the water 
employed to extinguish the flames. The argument is nearly if not 
quite as strong, when the goods are lost or injured in removing them 
from the fire, as when they are damaged in the course of the efforts 
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made to extinguish it, and no sound distinction can, as it would seem, 
be drawn, between those cases where the loss is occasioned by theft, 
and those where it occurs in any other way. If duty requires the 
occupants of a house about to be destroyed by fire, to carry their 
property out of the door or even to throw it from the windows, 
rather than permit it to become a prey to the flames, they o.ught 
not to be losers by fulfilling the obligation thus imposed upon them ; 
nor can it make any matter whether the injury arises from the frac- 
ture of a mirror or other piece of furniture, by the fall, or the 
abstraction of a bale of goods, after it reaches the pavement, by a 
thief. 

For these reasons my mind inclines strongly to the opinion, that 
a loss arising from the efforts made to prevent goods from being 
destroyed by fire, should be borne by the insurers and not by the 
insured, whether the particular injury in question is produced by the 
water used to extinguish the conflagration, or results from the dangers 
to which goods are exposed during an attempt to remove them to a 
place of safety. The difficulty arises from the absence of precedent, 
and the consequent necessity of relying on the conclusions of the 
individual reason, always an unsafe guide, when deciding pro re nata, 
and unaided by the light thrown by previous decision, which when 
tried by time and tested by experience, is the best safeguard against 
error, if not always an infallible guide to truth. 

No aid can be derived from the case of Hillier vs. The Allegheny 
Insurance Company, 3 Barr, 470, because the building was not 
actually on fire, the removal having been made as a mere measure 
of precaution, against a danger which never actually happened, and 
the decision simply establishes the obvious proposition, that the 
insurers are not answerable, unless the peril arises within the limits 
of the risk, as defined and covered by the policy. Case vs. The 
Hartford Insurance Company, 13 111. 676, is much more nearly in 
point, and goes very far to sustain the view which I have taken, but 
is not, of course, binding as an authority beyond the jurisdiction of 
the court by which it was decided. I therefore concur with my 
brethren in preferring that the question should be carried by a bill 
of exceptions to the Supreme Court, where alone it can receive a 
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final decision. We therefore discharge the rule for a new trial, as 
the best, and indeed the only means, of enabling the parties to bring 
the case at once before a higher and ultimate tribunal. 
Rule discharged. 



In the Putnam [Indiana) Circuit Court. 

ANDERSON, M'LEAN & COMPANY VS. ALEXANDER ET. AL. 

1. It seems that the common law right of issuing paper, representing money, and 
to be used as currency by private bankers, has never had any existence by the 
usages of this country, such paper having uniformly been issued by the govern- 
ment, or by banks authorized by government. 

2 By the Constitution of Indiana, no bank of issue can be established, except a 
State bank, and free or private banks, pursuant to the general banking law. 

3. It hence appears that an association of individuals, for the purpose of banking, 
not in pursuance of any statute law, is an illegal institulion. 

The opinion of the Court, in which the facts fully appear, was 
delivered by Perkins, J. 

This is a suit to recover the amount of certain notes purporting 
to be issued by the Citizens' Bank of Gosport. The suit is against 
the stockholders of the bank in their individual capacity. The 
main ground of defence is, that the bank is an illegal institution, 
and its issues void. The bank was organized by an association of 
individuals, for the purpose of doing a general banking business, 
including the issuing of notes to circulate as money. Engraved 
plates were procured, bills of various denominations, payable to 
bearer, in the exact similitude of bank-notes, printed, issued, and 
put into circulation by the company. No securities were filed with 
the Auditor of the State. The organization was not, and was not in- 
tended to be, in pursuance of any statute law. And these questions 
are presented by the case : 

1. Is the right to issue bills to circulate as money, a natural or 
common law right? 

2. If so, is it placed under restrictions by our constitution and 
statutes ? 

3. If so, and the bills were issued without authority of law, are 
the issuers legally liable to pay them ? 

Banking originated in the exercise of a natural or common law 



